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| anew commission, by authority of which 


HISTORICAL OUTLINE OF THE LAW. 


he collected much money, and otherwise 


|imposed upon the world; this was held 


PART V. 


HENRY IV. CONTINUED. 


Durine the reign of this King, actions | 
upon the case had grown very common. 
We find this action brought for disturb- 
ing a way—against an ostler for horses 
lost ; for a negligent keeping fire, and | 
burning the plaintiff’s hosue; for selling 
bad wines; for keeping a school near | 
an ancient one. The writs of trespass 
were not only applied toa variety of new 
cases, but they were likewise more nice- | 
ly considered, and their peculiarities bet- 
ter understood. In the reign of Henry 
IV., we find the term of trespass sur le 
case in familiar use; before they were 
more usually called actions of trespass 
simply; but the marks of discrimination | 
between trespass and trespass on the 
case, began now to be distinctly ascer- 
tained. It was held that the former 
must always be wi et armis, the latter 
never. 

The prevailing doctrine with regard 
to principaland accessory, in the reign of | 
Edward IIL, was, that an acquittal or | 
pardon of the former, operated also in | 
favor of the latter. Thus it was held | 
by Justice Thirning, that where a man | 
was indicted, and cleared either by par- 
don, clergy, or abjuration, the accessory | 
should not be arraigned. So also, it was | 
held in the eleventh year of this reign, | 
if a principal were found guilty of ho- | 
micide, se defendo. 

We find it laid down for clear law, 
that an appeal of murder could not be 
brought beyond a year and a day of the 
fact; which seems to imply that other 
appeals might be commenced at a more 
distant period. 

A case occurred in the second year 
of this reign, where a man: had taken 
the seal of an old patent, and put it to 





/to be forging the king’s seal, and the 


offender was accordingly drawn and hang- 
ed. 

It seems to have been long agreed, 
that lands entailed were not to be for- 
feited for treason, and, of course not for 
felony. 

If a person charged with felony stood 
mute it had now become the regular 


| practice, in consequence of statute 8 


Hen. IV. c. 1, to empanel a jury, ex 
officio, to try whether he stood mute of 
malice or infirmity. This was the more 
necessary, as the punishment for so do- 
ing had much increased in severity. 

By 4 Hen. IV., c. 23, judgments at 
law were declared irrevocable unless by 
attaint or writ of error. 

By 4 Hen. IV., c. 8, it was enacted 
that attorneys should be examined by 
the judges. They were also required to 


be good and virtuous, and of good tame, 


and on being received were to be sworn 
well and truly to serve in their offices. 
It was also found requisite, on account 
of their increased numbers, to put the 
name of attorneys on the roll. 

An exchange of lands in this reign 
being about to take place between the 
King and the Earl of Northumberland, 
it was agreed that the value of each 
should be settled by advice of Parlia- 
ment, (if any should be called before 
the feast of Saint Lucia,) or otherwise 
by the advice of the grand council of 
peers which the king promises to as- 
semble before the feast, in case no’ par- 
liament shall be called. 

It appears in this reign, the practice of 
calling any peer of the degree of an 
Earl, a “trusty and well-beloved cousin” 
in writs and commissions and other for- 
mal instruments originated. Henry the 
IVth being either by his wife, mother, 
or his sisters actually related or allied 
to every earl then in 7 kingdom, art- 
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fully and constantly acknowledged that 
connexion in all his letters and other 
public acts: from whence the usage has 
descended to his successors, though the 
reason has long ago failed. 

The County Palatine of Lancaster was 
the property of Henry of Bolingbroke at 
the time when he wrested the crown 
from King Richard IL, and assumed 
the title of King Henry IV. But he 
was too prudent to suffer this to be united 
to the crown, lest if he lost the one he 
should lose the other also, and therefore 
procured in the first year of his reign an 
act of parliament enacting that the Duchy 
of Lancaster and all other his hereditary 
estates, with all their royalties and fran- 
chises, should remain to him and his heirs 
for ever: and should remain, descend, be 
administered and governed in like manner 
as if he had never attained the regal dig- 
nity. : 
Landing elsewhere than at the great 
ports was prohibited by stat. 4 Hen. IV., 
c. 20, under pain of confiscation. 

The year Books of this reign furnish 
the first instance of a trial of a peer. It 
was on an indictment for treason. A 
commission was granted to an earl ap- 
pointing him to the office of Steward of all 
England, and commanding all Lords to 
attend, and the constable of the Tower to 
bring his prisoner before him. It was 
held at Westminster Hall. 

Welchmen were forbidden to purchase 
lands in England. 

The coinage was the same: as in the 
reign of Richard IL. 

The signature of Queen Joanna, which 
is engraved in Nichols’ autographs, is the 
earliest known signature of a Queen of 
England. 

The year Books of this reign are com- 
plete: many cases are likewise to be 
found in Jenkins and Benloe. 


PRACTICAL POINTS. 


WHERE A TENANT MAY QUIT DURING 
THE TERM. 


Tue cases in which a tenant has been 
allowed to withdraw himself from the 
tenancy, and to refuse payment of rent, 
will be found in the cases where there 


had been either error or fraudulent mis- 
description of the premises which were 
the subject of letting, or where the pre- 
mises have been found to be uninhabita- 
ble by the wrongful act or default of the 
landlord himself.* 

In the case of Collins v. Barrow,t it 
was held by Bayley, B., that the tenant 
of a house, who is bound by the agree- 
ment to keep it in tenantable repair, may 
quit, without notice in the course of his 
term, if the premises become unwhole- 
some for want of sufficient drainage, and 
cannot be kept dry without extravagant 
and unreasonable labor and expense on 
his part. But of this case which is the 
strongest which can be cited on behalf of 
the tenant, Alderson B., in a recent cause 
said, ‘‘ Collins v. Barrow,” cannot be law 
unless it is put upon this ground, (i.e. 
the rule laid down by Tindal, C. J., in 
Izon v. Gorton,) and most probably that 
was the ground of the decision, and the 
statement of facts in the report is imper- 
fect, for it is to be observed that some 
evidence is mentioned which lead to this 
conclusion that the landlord must have 
engaged to make the sewer.” 

In the case of Edwards v. Ethering- 
ton,t it was held that the tenant of a 
house from year to year, who is under no 
agreement to repair may quit without 
previous notice to the landlord, on the 
premises becoming unsafe and useless 
from want of repair, and that such ten- 
ant was not liable in an action for use 
and occupation for any rent after the oc- 
cupation had ceased to be beneficial. 

In the case of Smith v. npg 
Lord Abinger, C. B., said, “I am gla 
that authorities are to be found in support 
of that which I laid down on the trial, 
but I wanted none. It is plain good com- 
mon sense that if a man let a house it 
shall be fit for the purposes of occupa- 
tion.” This was a case of furnished 
lodgings at Brighton, which were unin- 
habitable from being infested by bugs, 
and the cases cited were Chapman v. 


Marshall, 4 C. and P. 65; Edwards v. 








* Per Tindal, C. J., Izen v. Oerton, 5 Bing. N. 
C. 501. 
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Etherington; Collins v. Barrow, and 
Cowie v. Goodman, 9 C. and P. 378.— 
The latest case on the pointis Arden v. 
Pullen.* In that case it was held by the 
Court of Exchequer, that where the ten- 
ant of a house undertakes by his agree- 
ment to keep it in as good repair as when 
he took it, fair wear and tear excepted, 
he is not entitled to quit it upon its be- 
coming uninhabitable for want of other 
repairs during the term ; and the landlord 
is under no implied obligation to do any 
repairs in such acase. ‘1 am of opin- 
ion,” said Lord Abinger, C. B., “ that 
unless there has been some fraud or im- 
proper concealment on the part of the 
plaintiff, which is not suggested, the con- 
tract for letting this house was perfectly 
good. The defendant was, therefore, 
bound to perform it, so long as the plain- 
tiff performed his part of it, and the plea 
would have been bad if it had not con- 
tained the allegation that the defects arose 
‘‘by and through the default of the plain- 
tiff.’ That allegation being traversed 
by replication, became the material part 
of the issue, and this raised the question, 
whether, when a house turns out to be 
uninhabitable from such causes as existed 
in the present instance the landlord is 
bound to repair it. I think that, without 
some express stipulation, he is under no 
such obligation, and the defendant conse- 
quently, having failed to substantiate the 
only material part of the issue. The 
verdict must be entered for the plaintiff.”” 


_——- 


WHERE A TENANT MAY DISPUTE HIS LAND- 
LORD’s TITLE. 


It is well settled by a long train of de- 
cisions, that a tenant should never be per- 
mitted to controvert or raise objections to 
his landlord’s title, which rule extends to 
all parties claiming under the lessor or 
lessee, so that the lessee’s assignee or un- 
der tenant cannot object to the title of the 
lessor, or of his assignee, any more than 
the lessee himself could.t 

But this rule is subject to variation un- 


der certain circumstances. Thus in the 
case of Higgenbotham v. Barton,t the 
circumstances were these; one Morton, 
being seized in fee of the premises in 
question,mortgaged them to one Woodhead, 
in 1821. Morton remained in possession, 
and in 1829 mortgaged the same premises 
to the lessor of the plaintiff. Between 
the year 1821 and 1829, Morton had de- 
mised to Barton part of the premises. 
After 1829, the lessor of the plaintiff re- 
ceived rent from Barton, and himself de- 
mised the rest of the premises to a Mr. 
Bullock, under whom Warburton the 
other defendant claimed. In 1835, Wood- 
head gave both the defendants notice to 
pay the rent to him, and they didso. The 
lessor of the plaintiff afterwards gave no- 
tice to quit, andbrought thisejectment. At 
the trial, the above facts, so far as regards 
the mortgage to Woodhead, the notice by 
him, and the payment of rent to him, did 
not appear. The ee counsel of- 
fered to prove them, but the learned Judze 
held the evidence inadmissible, by reason 
of the rule that a tenant shall not dispute 
his landlord’s title. The defendants con- 
tended that this evidence did not amount 
to disputing that the lessor of the plain. 
tiff (assuming him to have been their 
landlord) ever had a title, but, on the con- 
trary, showed that he had a defeasible 
title, and that such title had been defeat- 
ed; and this, they contended, they were 
at liberty to prove. “Supposing,” said 
Lord Denman, C. J., “the facts to be as 
above stated, it is clear that the lessor of 
theplaintiff never had any legal estate, and 
he must rely on the rule with regard to 
landlord and tenant. That rule is fully 
established, viz., that the tenant cannot 
deny that the person by whom he was let 
into possession had title at that time, but 
he may shew that such title is determin- 
ed, (Doe d. Knight v. Lady Smythe.§)— 
With respect to the title of a person to 
whom the tenant had paid rent, but by 
whom he was not let into possession, he 
is not concluded by such payment if he 
can show that it was paid under a mis- 
take.” 

So, in Frances v. Dunlop,|| it was held 








*10 Mee. and W. 

t Baynton v. Bobbet, 2 Ventr. 67; Palmer v. 
Ekins,, La. Raym. 1550 ; Hayne v. Maltby, 3 T. 
141 ; Doe de Clark v. Grant, 12 East, 221.; Wood 





v. Day, 1 J. B. Moo. 389. 
t 11 Adol. and Ell. 307, 
* 4 Mau. and Sel. 347, 

¢ 2 Bing. 10, 
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that the payment of rent by a lessee to a | 


lessor, after the lessee’s title has expired, 
and after the lessor has notice of an ad- 
verse claim, does not amount to an ac- 
knowledgment of title in the lessor, or to 
a virtual attornment, unless at the time of 
the payment, the lessee knows the precise 
nature of the adverse claim, or the man- 
ner in which the lessee’s title has expired. 

In Gregory v. Doidge,* Best, C. J., said, 
“If a person continues in possession of 
premises which he originally occupied 
under another, and a stranger afterwards 
requires him to pay rent, if he make such 
payment by mistake, or under a misappre- 
hension, he is.not precluded from calling 
in question the right of the party making 
a demand on him.” 

In a recent case,t it was held that pay- 
ment of rent to, or even an express agree- 
ment with, one who claims to be landlord, 
does not preclude the tenant from after- 
wards shewing ghat the party claiming 
has no title,and that the payment or other 
acknowledgment was induced by misre- 
presentation, or made under mistake, the 
tenant not having been let into possession 
by the claimant. “IL agree,” said Erksine, 
J., “that if the plaintiff had in July, 
1838, entered into a new agreement with 


the defendant, with full knowledge of all | 


the facts, he could not now deny his title ; 
but I think there can be no reasonable 
doubt upon that subject. What differ- 
ence is there between an express agree- 
made under these circumstances, and an 
attorment, the old rent being paid? pay- 
ment of rent merely amounts to an ad- 
mission that the party to whom it is paid, 
is the landlord,and thisagreement amounts 
to no more, unless it could be shown that 
the defendant was thereby placed by it in 
a worse situation.” And Creswell, J., 
said, “ It is undoubtedly true as a gene- 
ral proposition, that if a man obtains pos- 
session of land under another, he cannot 
afterwards dispute his right to let him 
into possession. He may shew some 
altered state of things, that the title has 
been determined —his landlord having 
parted with his interest, or the interest he 
formerly had having expired by efflux of 
time.” 





* 3 Bing. 474. 
t Claridge v. McKenzie, 4 Scott, N. S. 796. 
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IN CHANCERY 


| Before the Hon. Reuben H. Watworrn, 
Chancellor of the State of New 
York. : 





saesesumssssashumensssssisnsinaibisiiais 
. 


Henry Diprer survivor of John N. 
D Arcyv. James Davison. 


RIGHT TO PLEAD DOUBLE, 


Although the Court have the power to permit a 
defendant to put two or more pleas in bar it is 
not a matter of course to allow it to be done 
upon a mere affidavit, showing that the defend- 
ant believes he has separate defences of which he 
has might avail himself by plea. 

The general rule is, that where a defendant wishes 
to set up more than one defence, he must do it 
by answer, and it is only in special cases of 
hardship and inconvenience that the Court will 
depart from such rule. 

The only cases in which the Court will depart 








from the usual course of proceeding are where 
the making of the defence by answer instead of 
plea would render itnecessary for the defendant 
to set out long accounts in his answer; or where 
the discovery of matters sought for by the Bill, 
might be productive of great injury to the de- 
fendant in his business or otherwise, if he were 
required to putin a full answer. 


Tuts was an application on the part of 
the defendant for leave to plead double. 
The motion was founded upon an affida- 
vit of the defendant, that the Bill was 
filed to recover a debt alleged to have 
been contracted in Baltimore in 1815, and 
to have arisen out of certain commercial 
transactions, monies advanced, and bills of 
exchange drawn and protested during the 
year 1815; and that the bill contained an 
allegation that the complainant had not 
been able to prosecute his claim by rea- 
son of the continued absence of the de- 
fendant from this state. The defendant 
further stated in his affidavit that he came 
to the city of New York, with his fami- 
ly, to reside in March, 1834, and contin- 
ued there until September, 1835, and dur- 
ing such residence he made the usual de- 
claration in court of his intention of be- 
coming a citizen of the United States, ac- 
cording to the requirement of the natural- 
ization law; and that as the defendant 
was informed and believed, the complain- 
ant and his deceased partners, after the 
alleged indebtedness accrued to them, 
made an assignment of all their property 
and effects under the insolvent law of 
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Maryland to G. Winchester as trustee for 
the creditors. The counsel for the de- 
fendant thereupon asked for an order al- 
lowing him to plead the statute of limi- 
tations; and also to pledd such assign- 
ment of the complainant and his deceased 
copartners, as separate pleas, in bar of this 
sult. 

C. B. Moore, for the complainant. 

J. Rhoades, for the defendant. 

Tue Cuancettor.—In Wyatt's prac- 
tical Register and some elementary trea- 
tises it is said several matters in bar may 
be pleaded together. But it is very doubt- 
ful whether double pleading was ever al- 
lowed in Chancery without special leave 
of the Court. And the statute authoriz- 
ing the defendant in any acticn to plead 
as many matters as he shall think neces- 
sary for his defence, does not apply to 
suits in this Court. The word action 
where used in the revised statutes is in- 
tended to designate a proceeding in a 
court of law. But when suit is used in 
reference to legal proceedings, by the re- 
visers, the statutes may apply to proceed- 
ings at law or in equity; unless there is 
something in the context to confine the 
operation of the statutory provision to suits 
ina particular court. It is well settled that 
neither in this Court nor in a court of law 
can the defendant plead two distinct defen- 
ces in bar, in one plea, without rendering 
such plea bad for duplicity. The rules of 
pleading on that subject are substantially 
the same in this Court and in Courts of 
law, (Welf. Eq. Pl. 292. Lube 293. Coke 
Litt. 304 a. Evers Syst. of Pl. ch. 36. 
Story’s Eq. Pl. 498. §653. Rhode Island 
v. Massachusetts, 14 Peters Rep. 211. 
Bogardus v. Trinity Church, 4 Paige's 
Rep. 178). 

In courts of law, however, the defend- 
ant is permitted to put in separate defences 
by several distinct and independent pleas, 
as a matter of course, subject to the right 
of the plaintiff to apply to have some of 
them stricken out, where they are incon- 
sistent with each other. 
court, the defendant cannot put in several 
separate and independent defences to the 
whole bill or to the same part of the Bill 
without special leave of the court first ob- 
tained. Indeed, until the case of Gibson 
v. Whitehead, 4 Mad. Rep. 241, where Sir 
John Leach permitted two pleas to be 
filed, it was not supposed to be admissible 


But in this. 





to plead two or more pleas in bar in this 
Court under any circumstances. And 
Mr. Willis considered that as an unauthor- 
ized departure from what was previously 
considered as the established rule, (Will. 
Eq. P. 493). Lord Brougham also in a 
subsequent case in the House of Lords, 
said it was contrary to the established rule 
of pleading; and that it had been over- 


| ruled, (see Harland v. Emerson, 8 Bligh’s 


Rep. N.S. 85). It appears to have been 
followed, however, by Sir Launcelot Shad- 
well in the case of Hardman v. Ellame , 
(5 Sim. Rep. 645;) and by Lord Langdale 
in the more recent case of Ray v. Mar- 
shall, (1 Keene’s Rep. 190,) notwithstand- 
ing what was said by Lord Brougham 
two years before. And a very late writer 
on the subject of equity pleading in Eng- 
land, considers it as now settled there that 
where great inconvenience would result 
to the defendant by compelling him to an- 
swer the court upon a special application 
may give him permission to plead two 
separate pleas in bar, (Welf. Eq. Pl. 293. 
See also Story’s Eq. Pl. 501, §657; 
Van Hook v. Whitlock, 3 Paige's Rep. 
419; Saltus v. Tobias, 7 John. ch. Rep. 
214). 

Alchough this court has the power to 
allow the defendant to plead two or more 
pleas in bar, it is not a matter of course 
to allow it to be done upon a mere affida- 
vit showing that the defendant believes 
he has separate defences of which he 
might avail himself by plea. The gene- 
ral rule is that where a defendant in this 
court wishes to set up more than one de- 
fence to the complainant’s Bill he must do 
it by answer. And he must make out a 
very special case of hardship and incon- 
venience to justify the court in departing 
from the general rule. The csses which 
would appearto justify a departure from the 
usual course of proceeding are where the 
making of the defence by answer instead of 
plea, would render it necessary for the de- 
fendant to set out very long accounts in his 
answer ; or where the discovery of mat- 
ters sought for by the bill, might be pro- 
ductive of great injury to the defendant in 
his business, or otherwise, if he were 
required to put in a full answer. 

In the present case there is nothing 
to take the case out of the general rule. 
The defendant’s application is therefore 
denied with $8 costs. 
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In Chancery—Fellows et al v. American Life Insurance and Trust Co:npany. 





Before Hon. Lewis H. Sanprorp, Assis- 
tant Vice Chancellor of the first Cir- 
cuit. 


Fettows et al v. AMERICAN Lire IN- 
SURANCE and Trust-Company—Au- 
burn, October 25, 1843. 


USURY. 


A loan of money made on condition that the borrow- 
er shall sell to the lender, real estate of a specu- 
lative and contingent value, for cash, to the same 
amount as the loan, which real estate is worth 
at the time no more than the sum agreed to be 
paid for it; is not usurious, although the lender 
then expected that it would greatly increase in 
value. If the agreement had been, that the 
lender might take the real estate or receive the 
stipulated price with interest at his option at a 
future day; the contract, it seems, would have 
been usurious. 

On the proofs, held that the sale was not imposed 
as a condition of the Joan. 


Tue bill in this cause was filed to set 
aside a bond as usurious, which had been 
executed by J. and S. V. R. Bogert to 
one Van Brunt, and by him assigned to 
the defendants. One of the complainants 
signed the bond as a surety, the other 
guaranteed its collection. 

The bill states that the Bogerts in 
1836, being the owners of an undivided 
interest in Michigan city, in the state of 
Indiana, which they estimated very high- 
ly, and which Van Brunt likewise con- 
sidered very valuable, and likely toincrease 
rapidly in value, were in want of money, 
which was well known to Van Brunt. 
That they applied to him for a loan of 
$5,000, and he agreed to lend him that 
sum, on condition that they would sell to 
him for $5,000 in cash, one quarter of their 
undivided interest in Michigancity. They 
accepted the terms, and the bond in 
question was thereupon executed, the 
$5,000 loaned: and the Bogerts gave to 
Van Brunt a transfer of the Michigan 
city interest, for which he paid them 
$5,000 more. Some other facts are men- 
tioned in the opinion of the court. 

A. Worden, for complaintants. 

W. H. Seward, for defendants. 

The Assistant Vick CHANCELLOR.— 
In the case of Morsev. Hovey and Cloyes, 
heard at the same term with this cause, I 
decided that a discharge under the late 
bankrupt act, reached the claims of sure- 
ties for the bankrupt, although they had 





not been called upon or damnified at the 
date of the discharge. 

James and Stephen V. R. Bogert were 
therefore competent witnesses for the com. 
plainants, and fhe objection to their testi. 
mony is overruled. 

The usury set up in this case is novel, 
We have instances in abundance of at. 
tempts by lending to evade the statute by 
imposing upon the borrower as a condi- 
tion of the loan, the purchase from the 
lender at an exorbitant price, of goods, 
lands and things inaction. In Cleveland 
v. Loder, 7 Paige’s R. 557, the lender after 
securing with certainty the repayment of 
his money with interest, stipulated for the 
right to retain in lieu of payment, when 
the loan became due, the stock by which 
it was secured, at a fixed price. The 
parties expected the stock to rise in value 
in the mean time, so that by the agree- 
ment, if the stock rose above the price 
fixed, the lender could take that for his 
loan, thus realizing more than seven per 
cent. If it did not improve in value, he 
would receive his money and _ interest. 
Without making any loss, he secured the 
chance of. a large profit beyond the lawful 


interest. In Bolderov. Jackson, 11 East . 


612, the consideration of the loan of 
£25,000 to the defendant, was his agree- 
ment to purchase and transfer tothe plain- 
tiffs in payment thereof, £50,000 of gov- 
ernment stock, and to pay tnem the divi- 
dends in the mean time. At the date of 
the contract the stock was selling at 
51 1-4 per cent., or 1 1-4 more than the 
plaintiffs were to allow for it. The trans- 
action was conceded to be usurious by the 
counsel. In that case there was at the time 
of the loan, a moral certainty that the 
amount to be repaid would exceed the loan 
and lawful interest. 

In Morse v. Wilson, 4 T. R. 353, the 
principal sum and interest was to be paid 
at all events. There was a contingent 
provision for a further payment; and in 
this respect it was in principle, like Cleve- 
land v. Loder. 

Barnard v. Young, 17 Ves. 44, was 
like Cleveland v. Loder, in its circumstan- 
ces, and Sir William Grant held the con- 
tract to be usurious, on the ground that it 
reserved the capital with legal interest 
upon it, and likewise a contingent advan- 
tage, without putting either capital or 
interest in any kind of risk. 
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The case under consideration differs 
from all of these. 

Assimilating it to Cleveland v. Lo-ler, 
and Barnard v. Young, the money ad- 
vanced. the loan, was ten thousand dol- 
lars. Of this sum, five thousand was se 
cured, and the remainder put at hazard, 
both the principal and interest. The case of 
Boldero v. Jackson, is the nearest to it. 
But there when the contract was made 
the stock was worth more than the money 
and interest. Here the stock or land 
scrip, taken for one half of the advance 
was not worth more than the sum paid 
for it. Its value at that time was wholly 
speculative. The lender paid the Bogerts 
$5,000 for one-fourth of one-tenth of nine- 
tenths of a paper city, on the shore of 
Lake Michigan. Three months before, 
the Bogerts had bought the same land 
for $2,500. Four or five years after, it 
was valued by one of the proprietors at 
$625, and could not be sold at any price. 
I mention these facts merely to illustrate 
the truth of the testimony of one of the 
witnesses who bought one-tenth of the 
city in 1836, and who says that its value 
was speculative, and that the whole pro- 
perty was then intrinsically worth about 
$22,000. 

The distinction between the uncondi- 
tional purchase of such a bubble, at its 
then estimated value; and the stipulation 
by the lender for the benefit of its contin- 
gent rise, while he hazards nothing on 
his part, is too manifest to require further 
illustration. 

The case appears to come within the 
principle, that where the loanis attended 
with some contingent circumstance by 
which its repayment is put in evident haz- 
ard, it is not usurious although it may 
result in a profit beyond the legal rate of 
interest. If Van Brunt anticipated a 
rise in the value of the land scrip, he also 
took the whole risk of its falling and 
becoming worthless, and he paid its full 
value at the time, see Colton v. Dunham, 
2 Paige’s R. 273 and Hall v. Haggart, 
17 Wend. 280, where the cases are collec- 
ted and examined. 

If the bill were fully sustained by the 
evidence, I should hold the contract not 
to be usurious. j 

A careful examination of the testimony 
satisfies me that the case made by the bill 
is not proved. 


It turns wholly upon the condition ex- 
acted by Van Brunt on making the loan 
of the $5000. 

It is proved that on a previous applica- 
tion for a loan of $3000 Van Brunt ex- 
pressed his willingness to lend it, pro- 
vided the Bogarts would sell him a part 
of their Seneca county bank stock. Here 
there was a condition. But when Bogert 
promptly acceded to it, and offered the 
stock, not at its value, but at par, which 
was 12 or 15 per cent less than its value, 
Van Brunt declined, and said that sucha 
bargain would be usurious. It does not 
appear-that he in that instance proposed to’ 
pay forthe stock less than its market va- 
lue, and this affair furnishes no ground 
for an inference in respect to the subsequent 
loan. When the loan in question was 
made, 8S. V. R. Bogert, without any fur- 
ther conversation on his part in reference 
to the Michigan city property or by 
either of the Bogerts, in reference to 
a loan in connection with that property, 
went to Van Brunt and offered to sell him 
one fourth of their interest in that property 
for $5000, ifhe would lend them $5000 
more, Van Brunt at once accepted the 
offer. Had money been as abundant 
then as itis now in this city, it would 
have been the imposing of a condition by 
the Bogerts on Van Brunt, in order to 
their taking the loan of $5000 at seven 
per cent. 

This is the positive proof, and it shows 
no condition imposed by the lender. Nor 
is there evidence to show that he had de- 
clined to loan previously on any other 
terms except this sale, or that he had so 
talked or conducted as tacitly to impose 
this condition upon the Bogerts. All that 
James Bogert relates of his previous con- 
versations with Van Brunt respecting 
Western lands and this property in parti- 
cular, are consistent with the fact that 
Van Brunt already owned such lands and 
desired to make further investments, with- 
out necessarily leading to the inference 
which Mr. Bogert appears to have formed, 
that Van Brunt was lying in wait to com- 
pel them to sell to him a part of this pro- 

perty, at only one hundred per cent advance. 

Without going into a minute examina- 
tion of the testimony, my conclusion is 
that it does not prove that Van Brunt im- 
posed the sale upon the Bogerts as a 





condition of the loan. 
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On both grounds which I have dis- 
cussed, my opinion 1s adverse to the com- 
plainants, and their bill must be dismissed 
with costs. 














Supreme court of the State of New York. 


Before the Hon. Samuet Netson, C. J., 
and Judges Bronson and Cowen. 


GeorGcE BRINCKERHOFF v. G. L. 
Brinckeruorr, Survivor, §c. 


TESTAMENTARY PAPER—DONATiIO MORTIS 
CAUSA. 


Where a paper writing was executed by D. B. di- 
recting certain bonds and evidences of debt of 
G.B. of which D. B. was assignee, to be can- 
celled after her death, but such bonds were not 
delivered in her life time to G.B. or to any one 
in trust for him, and it appeared that such docu- 
ment was not executed in the presence of w - 
nesses. Held, that such paper writing had no 
binding effect upon D. B or her representatives ; 
but amounted to the mere declaration of her 
intention never executed, and at most was but a 
testamentary disposition to be executed after 
D. B.’s death and was void inasmuch as it was 
not attested in the presence of winesses in com- 
pliance with the provisions of the Statute---(2 R. 
S. 7, § 40, 41, 2 edit.) ‘i 

Held also that the instrument did not amount to a 
donatio causa mortis. 1. Because it did not 
appear to have been made under an apprehension 
of approaching dissolution; and 2. that there was 
no delivery of the bonds, &c. either to G. B. or 
any third person in trust for him during the do- 
nor’s life. 


Demurre_r to replication. The action 
was debt on two money bonds executed 
by the defendant to his brothers, A. 
Brinckerhoff, jun. and J. L. Brinckerhoff. 
The defendant pleaded that, before the 
commencement of the suit and during the 
life time of Brinckerhoff, jun., to wit on 
&c., the bonds were duly assigned to Do- 
rothea Brinckerhoff. That the defendant, 
having certain claims and demands against 
the obligees in said bonds, and alsoagainst 
the said Dorothea, J. L. Brinckerhoff and 
J. 8. Schermerhorn, as surviving executors 
of A. Brinckerhoff, deceased, the defend- 
ant’s father, the said Dorothea “ from the 
motives and for the considerations and 
reasons hereinafter mentioned, did make 
and execute a certain instrument in writ- 








ing” in these words, “whereas I am anx™ 
ious of preventing any legal controversy 
after my death between the members of 
my family, if in my power; and whereas 
I hold the annexed bonds and evidences 
of debt against my son George Brincker- 
hoff; I hereby direct the said bonds and 
evidences of debt to be cancelled, upon 
his or his legal representatives executing 
a good and sufficient discharge to the exe- 
cutors of my husband’s estate, and also 
good and sufficient discharges to each of 
his brothers and sisters or their heirs, of 
all demands whatsoever against them. 
And in case he should refuse so to do, I 
direct these bonds and evidences of debts 
to be made a set off against any such de- 
mands, but they are neverto be put in suit 
against him. New York, January 2\st, 
1832. (Signed) Dorothea Brinckerhoff.” 
The plea further averred that the bonds 
annexed to said instrument and referred to 
therein were the same on which this suit 
was brought; that the said Dorothea died 
before the commencement of this suit, to 
wit on &c.; that letters of adinistration 
were duly granted upon her estate to J. L. 
Lawrence, wha,thereby became possessed 
of said borids; that on &c. the defendant 
executed and tendered to said Lawrence 
releases and discharges agreeably to the 
condition of said instrument and requested 
him to receive the same and deliver up 
said bonds, which he refused to do, &c. 

The plaintiff replied that the instru- 
ment in writing set forth in the plea was 
never delivered to the defendant by the 
said Dorothea Brinckerhoff. Demurrer 
and joinder. 

Geo. Wuod, for the defendant. 

D. B. Ogden, for the plaintiff. 

By the Court, Netson, Ch.J. Iam of 
opinion that the replication contains a per- 
fect answer to the matters set forth in the 
defendant’s plea. Assuming, as we are 
bound to do, that the replication is true, 
the instrument signed by Mrs. Brincker- 
hoff had no binding effect upon her, or her 
representatives, for want of delivery. It 
must be regarded as but the declaration 
of an intention never executed; at most as 
a testamentary disposition to take effect 
after her death, and void because not exe- 
cuted inthe presence of witnesses. (2 R. 
S. 7 § 40. 41, 2d edit.) 

The instrument cannot be regarded as 
a donatio mortis causa for two reasons. 
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1. Itis not averred to have been made, 
under an apprehension of approaching 
dissolution, which is essential to give ef- 
fect to a gift of this nature, and 2. The 
plee. does not aver a delivery of the bonds 
either express or constructive, to the donee 
or to a third person in trust for him during 
the life time of Mr. Brinckerhoff (2 Bi. 
Com. 514; 1 Ves. Jun. 546, Bunn v. 
Markham, 7 Taunt. 224; Irons v. Small- 
piece, 2 Barn. and Ald. 554; Wright v. 
Wright, 1 Cowen, 598; 1 Tomb. Law 
Dict. 576. 
Judgment for the Plaintiff. 





COURT OF COMMON PLEAS. 


Before the Hon. M. ULsHorrrer, and 
Judges Ines and IncRanam. 





Mortimer Cauxins v. Erastus Wuea- 
TON. 


SALE OF PERSONAL PROPERTY—VENDOR’S 
LIEN. 


Where personal property is sold and delivered to 
a purchaser, and nothing remains to be done be- 
fore the price can be ascertained the title and 
possession passes, and the vendor cannot, ex- 
cept in cases of fraud retain the same; but 
where anything remains to be done, then, al- 
though there be a delivery, the vendor does not 
= with his title in the property or lose his 

ien. 

Where there is an actual delivery after every 
thing has been done necessary to complete a 
sale and ascertain the price the vendor’s lien 
upon the property, for the price remains and 
he may refuse to deliver the same without 
receiving payment at the time. 


Tuis was an action in trover to recover 
the value of cattle. The declaration 
contained the ordinary counts to which 
the defendant pleaded the general issue. 
The cause was tried before his Honor 
Judge Ulshoeffer in October term, 1843. 
It appeared by the evidence that the 

laintiff was a cattle drover, and resided 
in Maddison county, and was frequently at 
the N. York cattle market with cattle— 
that the defendant kept the Bull’s Head 
market in New York city, his business 
being a buyer and seller of cattle— 
that the usual custom at the Bull’s Head 
is, when @ drover has completed his sale 








to get some one to cash his bills by a 
cheque at from ten to twenty days, and 
that (unless that there be a special agree- 
ment to the contrary,) when a drover 
sells cattle the weight is determined by 
the bntcher who kills them—that the 
usual time before the weight is thus de- 
termined, is from six to eight days—that 
the buyer pays the butcher’s bill of 
weight. It also appeared that the uni- 
form custom is, that on a sale of cattle 
by a drover a credit is understood to be 
given of from ten to twenty days un- 
less otherwise agreed between the par- 
ties, and that where drovers’ bills are thus 
cashed by cheque, if any part of the 
amount is not collected the drover is to 
refund the same. That about six months 
prior to June last, the defendant cashed 
bills for the plaintiff amounting to from 
12 to 15 hundred dollars, and that about 
92 of that amount the defendant had not 
been able to collect, although every dili- 
gence had been used to effect it—that 
the plaintiff had been spoken to about it 
and requested to refund the amount, and 
that he promised to do so, but as a favor 
asked that some further attempt be made 
to collect it—that on Saturday, the 3d 
‘of June, the plaintiff arrived at the Bull’s 
Head with cattle and on the evening of 
that day, a Mr. Alerton, who resided at 
the Bull’s Head and whose business was 
to pasture cattle and return them when 
requested—took out plaintiff’s cattle to 
keep and returned them again on Mon- 
day morning—that he was told by plain- 
tiff to charge the keeping of 19 head to 
him, and 2 head to the defendant—that 
he did so and that defendant paid him. 
That on Monday 2 o’clock, the plain- 
tiff called two men into a yard, where 
two cattle were by themselves, a differ- 
ent yard from the one where the plaintiff 
had kept his cattle, and told them that he 
had sold these two cattle, and had also 
sold out the rest of his cattle, and wanted 
to go home, and asked these men to esti- 
mate the weight of the two cattle ; that 
they did so—that on the evening of the 
same day the plaintiff asked defendant to 
cash his bill amounting to five or six 
hundred dollars, including the two cattle 
sold defendant at about $92—that defend- 
ant replied to plaintiff that if he would 
allow ies the bill of $92, which defend- 


54 
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ant had cashed for him some time before, 
he, defendant, would cash the balance of 
the bills—that plaintiff admitted that he 
owed the $92 to the defendant, but re- 
fused to apply it,—that defendant offered 
to cash the rest of the amount of the 
bills, excepting $92, but the defendant 
refused, and said defendant should not 
have the cattle, to which the defendant 
replied the cattle were delivered to him 
on Saturday previous, but plaintiff replied 
they were not then judged of as to 
weight—that soon afterwards plaintiff 
presented the same bills including the 
defendant’s billto Alerton, and asked him 
to cash the whole amount, three or six 
hundred dollars—that Alerton told plain- 
tiff he would cash all but the defendant’s 
bill of $92—that defendant had told 
him not to pay that—that plaintiff finally 
settled Alerton’s cheque at twenty days 
for the amount of his bill excluding the 
defendant’s item—that defendant had re- 
quested Alerton to take out the two cat- 
tle again on the Monday night to keep 
that when Alerton went out to take his 
cattle, after the two interviews and cash- 
ing plaintiff’s bills, he found the two cat- 
tle in the yard by-themselves, and as he 
was turning them into the street with 
other cattle, plaintiff came up and told 
him not to take them, to which Alerton 
paid no attention. 

On this evidence the plaintiff’s coun- 
sel rested. 

For the defence it was proved, that 
on the Monday in question, about 
noon the defendant and a witness went 
into the cattle yard at the Bull’s Head, 
where the plaintiff was with his cattle, 
and the defendant asked him to show him 
a turn out of the cattle he bought of 
plaintiff—that plaintiff pointed to defend- 
ant and witness the two cattle and assist- 
ed them in turning the two cattle out 
of the yard into the road or Jane, and 
defendant put the two cattle into a sepa- 
rate yard by themselves where they were 
seen afterwards about 4 o’clock the same 
day. 

The learned Judge charged the jury 
that a sale and delivery with the in- 
tent of passing the title vested the title 
of the property in the defendant. If 
anything remained to be done by the 
seller of the cattle in completing the sale, 





though there had been an actual delivery, 
the property did not pass to defendant so ag 
to prevent its being reclaimed unless there 
was an express agreement to the contrary. 
If the weight was to be estimated or deter- 
mined after delivery, the title did not 
pass. If in this case the weight was not 
ascertained till after the alleged delivery, 
the plaintiff’s lien for the price remained 
unless he meant to pass the title by the 
delivery, and trust to the responsibility of 
the defendant and he had a right to recover 
for the forcible taking which amounted 
to aconversion. On a cash sale,and what 
is the same thing, where nothing is said 
about the time of the payment the seller 
has a lien till the price is paid, and while 
anything remains to be done to ascertain 
the quantity or price the lien of the sell- 
er remains, and he may retain the pro- 
perty even after a manual delivery, if the 
price be not paid, unless he delivers with 
the intent of parting with the lien, or 
expressly agrees to the contrary. 

To this charge of the Judge the de- 
fendant’s counsel excepted. The jury re- 
turned a verdict for the plaintiff $92. 
A motion was now made for a new trial. 

A. G. Ramsom, for defendant. 

H. P. Hastings, for plaintiff, contended, 

ist. That it was a question forthe jury, 
whether there had been a bona fide pur- 
chase of the oxen by the defendant and 
a delivery with intent to part with the 
lien for the price. 2d. The Judge was 
right in charging that a delivery obtain- 
ed by fraud and with intent not to pay, 
did not divest the title of the plaintiff. 
3d. That he was also right in charging 
that title did not pass while the right 
was left open to be ascertained, The 
learned counsel cited, 3 Stark, 1221, 
note § s. note a. '7 Cow. 85, 6 Cow. 250, 
Wend. 14 Wend. 23 Wend. 14 John. 

Per Curtam.—Upon the facts in this 
cause I see no reason to interfere with 
the verdict of the jury. There was tes- 
timony on both sides in regard tothe 
delivery of the cattle to defendant, and 
that branch of the case was left by the 
Judge to the jury for their decision. 

Nor do I see in the Judge’s charge 
any error as to the law of the case. The 


different points of law discussed there . 


are in accordance with recent decisions 
of the Supreme Court in similar cases. 
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Where personal property is sold and 
delivered to the purchaser, nothing re- 
mains to be done before the price can be 
ascertained, there the title and possession 
passes and the vendor cannot, except in 
cases of fraud, reclaim the property if 
not subsequently paid for. 

But where anything remained to be 
done, (as in this case, ascertaining the 
weight) then although there was a de- 
livery, still the plaintiff did not part with 
his title to the property, or lose his lien 
upon it, (7 Wend. 404. 7 Cow. 86, 14 
Wend. 31, 2 Hill. 138). 

And so until there is anactual delivery 
of the property after every thing has 
been done necessary to complete the 
sale, and ascertain the price the vendors 
lien upon the property for the price re- 
mains, and he may refuse to deliver the 
property without receiving payment at 
the time. 

The defendant contends that the Judge 
presented an hypothetical case to the jury 
not warranted by the testimony, and 
thereby misled them. I do not under- 
stand it, nor am I prepared to say that 
even if he had submitted to the jury as 
a matter of fact for them to decide, whe- 
ther the defendant had obtained the cat- 
tle by trickery, it would have been an 
error, (1 Barn. and Cres. 514). It is ev- 
ident that the intent of the defendant 
was not to pay, but to set off an old claim 
against the debt he would incur by this 
purchase. He would have a right to this 
set off if the sale had been completed, 
and the debt was due from the plaintiff. 
But instead of leaving that question to 
jury, the Judge expressly told them that 
the purchasing of the cattle with the in- 
tent to set off an honest debt would not 
avoid the sale. Certainly, the charge 
upon this point is as favorable to the de- 
fendant as he could expect. 

Upon the whole, I see no error either 
upon the law, or the facts for which we 
could set aside this verdict. The deci- 
sion of the case was properly submitted 
to the jury, and even if upon the facts 
we should have differed from them, still 
their verdict is not so clearly against the 
evidence as to justify the court in setting 
it aside. 

Verdict confirmed with costs. 





EBRGULESH CASES. 





In Chancery, 


Before Lord Chancellor Lynpurst. 


| Meex v. KetrLteweti—- December 6, 1843. 


EXPECTANT INTEREST IN PERSONALTY 
VOLUNTARY ASSIGNMENT THEREOF IN 
OPERATIVE. 


Mrs. K., who in the event of the death of her 
daughter without issue, would be entitled to a 
fund which was vested in trustees, executed a 
voluntary assignment of her expectant interest 
in the fund to the husband of the daughter, and 
declared the trusts thereof, partly for herself. 
The daughter died without issue: Held, on a 
bill filed by the husband against Mrs. K., that 
the assignment being voluntary, could not be 
enforced. 


John Kettlewell, by his will dated Au- 
gust, 1838, devised his real estate to trus- 
tees for the separate use of his daughter, 
Hannah Kettlewell, for her life, and after 
her death, for such of her children as 
should be living as she should by will ap- 
point; and in default of appointment, in 
trust for the children in equal shares, &c. 
And the testater bequeathed 11,000/ to 
the same trustees, in trust to vest the same 
in government securities, and pay the in- 
terest to his said daughter for life, and 
after her death, to stand possessed of the 
said sum in trust for her children, &c. (as 
before declared of his real estate); but 
if his said daughter should have no child 
living at her death, then as to the sum of « 
100/. (part of the 11,0002) in trust for 
one Dawson; and as to the residue of the 
11,000/. in trust for the next of kin of the 
testator’s said daughter (exclusive of any 
husband) in a course of distribution, ac- 
cording to the statute of distribution of 
intestates estates. The testator died in 
March, 1839, leaving his said daughter 
and her mother, Mrs. Kettlewell surviv- 
ing. The trustees, who were also named 
executors of the will, vested the 11,0002. 
in their names in public funds. In June, 
1839, the daughter married Mr. James 
Meek, and in the month of September 
following by indenture of that date, re- 
citing the said will, and that in the event 
of the death of the said Hannah, then 
Mrs. Meek, without leaving issue surviv- 
ing, Mrs. Kettlewell would underthe trusts 
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of the will, become entitled to the residue 
of the 11,000/. as next of kin of her said 
daughter. Mrs. Kettlewell, in consider- 
ation of love and affection for Mr. Meek, 
as the husband of her daughter, and of 
10s. by him paid to her, assigned to him, 
his executors, administrators and assigns, 
all her said reversionary or expectant es- 
_ tate in the said sum of 11,000/., (less the 
said 100/.) in trust as to the 3,000/. part 
thereof, for herself, her executors, admin- 
istrators, and assigns absolutely; and as 
to 7,900/., the residue in trust for Mr. 
Meek his executors, administrators and 
assigns absolutely; and to enable Meek 
to receive the said sum, Mrs. Kettlewell 
constituted him, his executors, &c., her 
attorney, &c., irrecoverable, in her name 
to demand and recover the same from the 
trustees on the decease of the daughter, 
Mrs. Meek, without issue. By endorse- 
ment on the deed dated December, 1839, 
Meek, “ at the request of Mrs. Kettlewell, 
and on condition that the will of the 
wife, dated the preceding August, should 
remain unaltered, agreed to pay Mrs. Ket- 
tlewell the further sum of 3,000/. out of 
the 7,900/. No notice of the indenture 
was given to the trustees. Mrs. Meek 
died without issue in January, 1840, 
whereupon her mother, as her next of kin, 
became, under the limitations in the will 
entitled to the 11,000/. subject to the pay- 
ment of the 100/. to Dawson. Mr. Meek 
caused application to be made to the trus- 
tees for a transfer of the stock to him; 
they refused to comply without the con- 
sent of Mrs. Kettlewell, who declined to 
give her consent. Mr. Meek then filed 
this bill against her and the trustees, to 
compel them to give effect to the assign- 
ment. Vice Chancellor Sir James Wig- 
ram, before whom the cause came to be 
heard, decreed that a voluntary assign- 
ment of an equitable interest as this was, 
did not create such a trust as a court of 
equity would enforce, and his Honor dis- 
missed the Bill. 

An appeal from that decree came on 
for argument in February last. 

Sir William Follett, (Solicitor General,) 
and Mr. Hetherington appeared in sup- 
port of the appellant’s case. The de- 
cree proceeded on the ground that the in- 
denture was an agreement or covenant, 
and that though the court would enforce 
a trust of an expectancy, or an assign- 





ment for valuable consideration, it would 
not enforce a voluntary agreement. But 
if the owner of an equitable interest as- 
signs it bona fide, and intends it to pass, 
as Mrs. Kettlewell unquestionably did in. 
tend when she executed this assignment, 
the trustees are bound to hold it for the 
assignee. This was an interest capable 
of being assigned in equity; whether it 
it is assignable at law or not, may bea 
question ; it is clearly assignable in equi- 
ty ; (Lyde v. Myun, 1 Myl. and K. 683; 
Phipson v. Turner, 9 Sim. 227). If the 
assignor did all she could do to give ef- 
fect to her intention, it is such an assign- 
ment, though it is voluntary, as the court 
will not set aside. It is not necessary to 
have the concurrence of the trustees to 
assign effectually, if the party assigning 
is entitled to the whole beneficial owner- 
ship; and therefore, it is not material that 
notice of this deed was not given to the 
trustees.. Mrs. Kettlewell is not required 
to do any further act; she has done all 
she could do, Antrobus v. Smith, 12 Ves. 
39, and Sloan v. Cadogan, Sug. Vend. 
and Par. Appen. xxvil, were decided on 
that principle. Coleman v. Sarrel, 1 Ves. 
jun. 50, ixconsistent with all the cases in 
favor of the appellant: if Mrs. Kettle. 
well was required to do any act, the Court 
would not assist him. Is her act incom- 
plete because the trustee had not notice? 
The case of Dearle v. Hall, 3 Russ. 1, is 
a distinct authority for the appellant; 
Exzpente Lovett, 3 Swanst 393 and Blake- 
ley v. Brady, 2 Dru. and Walsh, 311. 

Mr. Bethell, Mr. Wilbraham, and Mr. 
Wilcox, in support of the Vice Chancel- 
lor’s decree argued that Mrs. Kettlewell 
had not at the date of the assignment any 
interest in the fund that could pass by as- 
signment. She had only a mere possibili- 
ty. The assignment was not a declara- 


‘tion of trust, but a voluntary and execu- 


tory contract. 

6th December, 1843.—The Lorp Cuan- 
CELLoR now delivered his judgment.— 
This was an appeal from a decree of Vice 
Chancellor Wigram. The question de- 
pends on the effect of a deed of assign- 
ment of the 10th of September, 1839, ex- 
ecuted by Mrs. Kettlewell to the plaintiff. 
In the event of the daughter dying with- 
out leaving issue, she would become enti- 
tled to the 11,000/. subject to a small an- 
nuity, as next of kin of her daughter. 
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She assigned this expectant estate to the 
plaintiff, in trust as to a part of it for her- 
self; and as to the residue, in trust for 
the plaintiff for his own use and benefit. 
The daughter died without leaving issue, 
and the defendant, as the next of kin of 
her daughter, her husband being excluded, 
became entitled to the fund in question, 
which was in the hands of trustees under 
her late husband’s will. The bill was 
filed against the widow and the trustees 
to enforce the performance of the trusts 
of the deed of assignment. It is not dis- 
puted in this case that the assignment 
was purely voluntary. But the assign- 
ment of an expectancy, such as this is, 
cannot be supported, unless made for a 
valuable consideration. Itis, perhaps, not 
strictly an assignment, but in the nature 
of a contract, and equity would give ef- 
fect to it, if made for a valuable consider- 
ation. In the case of Grey v. Kentish, 
1 Atk. 280, Lord Hardwicke is reported 
to have said, “ A husband cannot assign 
in law a possibility of his wife, nor a pos- 
sibility of his own; but this court will, not- 
withstanding, support such an assignment 
a valuable consideration.” The deed, for 
therefore, being in this case merely vol- 


untary, it is an assignment altogether in 


operative ; and the only remaining ques- 
tion will be whether, although void as an 
assignment, it is effectual as declaration of 
of trust. The residue isassigned to the plian- 
tiff in trust for himself. There can be no dif- 
ference between an assignment to the plain- 
tiff, in trust for himself, and an assignment 


tohimsimply. The assignment fails, and | 


with it the trusts. If such an assign- 
ment be inoperative, it does not convert 
the assignor into a trustee for the as- 
signee. It has been repeatedly decided 
that, when a covenant is intended, as in 
the present case, and it is imperfect or in- 
effectual, it cannot be converted into a de- 
claration of trust, so as to make the donor 
a trustee for the donee. The case of Grey 
v. Kentish, upon this point and the cases of 
Antrobus v. Smith, 12 Ves. 39, and Ed- 
wards v. Jones, 1 Myl. and Cr. 226, were 
cases of imperfect gifts; it was intended 
that the donors should be trustees for the 
donees ; but in both cases the court held 
that an incomplete gift would not operate 
as a declaration of trust. The judgment 
of Sir William Grant on this point is con- 
clusive of the reasoning ; it is stated fully 





by Lord Cottenkam in Edwards v. Jones, 
(1 Myl. and Cr. 237-8), and it is unneces- 
ry to repeat it. In the case of Sloan v. 
Cadogan, (Sug. Vend. and P. xxv) 
which was so much relied on in the ar- 
gument, Bromley Cadogan had a vested 
interest in the property assigned, he con- 
veyed it to trustees for his father. Sir W. 
Grant considered a trust was created, and 
upon this his judgment was founded. It is 
obvious, however, that that case is very 
distinguishable from the present case, 
which is the assignment of a mere ex- 
pectancy, which conveys no estate or in- 
terest to the assignee, although when 
made for a valuable consideration, which 
is wanted here, it would be supported in 
equity. I am of opinion, therefore, that 
the judgment of the Vice Chancellor is 
correct, and that the appeal must be dis- 
missed. The appellant must pay the 
costs of the appeal. 


Before the Vick CHaNnceELtor of England. 


Rice v. Gorpon—WNovember 25, 1843. 
PRACTICE—PRODUCTION OF DOCUMENTS. 


A defendant cannot protest himself from the pro- 
duction of documents admitted by his answer to 
be in his possession, on theground that an indict- 
ment is pending against him, and that they may 
be used in support of the criminal charge con- 
tained in the indictment, provided the answer 
was put in before the indictment was found. 


THIs was a motion on the part of the 
plaintiff for the production of documents 
admitted by the answer to be in the de- 
fendant’s possession. The suit related to 
various bill transactions between the par- 
ties, and since its institution an indictment 
for perjury had been preferred against the 
defendant. In opposition to this motion, 
it was contended that the production was 
sought with the view of making the doc- 
uments consisting of several bills of ex- 
change, evidence in support of the indict- 
ment. 

Cole, for the plaintiff. 

Chandless, for the defendant. 

The Vice CuHanceLtor.—The ques- 
tion is whether a party can so answer as 
to lay himself open to an indictment, and 
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then protect himself by saying he could 
not produce the documents because an 
indictment was pending. There is no 
doubt about the general rule that a de- 
fendant cannot be called on to answer so 
as to lay himself open to a criminal 
charge. That was decided by Lord Eldon 
in the case of Hoare v. Green. The only 
question is as to time, whether after a 
suit instituted the defendant can protect 
himself, where the indictment is preferred 
in consequence of matter arising out of 
answer. If such a protection were al- 
lowed, the defendant, if he had reason to 
believe that the production might serious- 
ly effect his case, might commit perjury 
to prevent an order being obtained. The 
rule only applies where the crime is 
committed before the institution of the 
suit. 


In the Exchequer. 
Before the Right Hon. Baron Parke. 


Saxsy v. Witxins.—May, 1843. 
DECLARATION—PROOF—VARIANCE. 


Tn an action on the warrants of a Horse, the de- 
claration alleged the horse to have been sold 
‘‘ for a certain price or sum,” and it appeared in 
evidence that the contract was that the plaintiff 
should pay part of that sum in cash, and make a 
pair of breeches for the defendant, of the value 
of the remainder.— Held, no variance. 


Tuts was an action for the price of a 
horse. The declaration stated that in 
consideration that the plaintiff would buy 
of the defendant a certain horse, at and 
for the price or sum of 561. 16s.; the de- 
fendant promised that the horse was 
sound ; and that the plaintiff did buy of 
the defendant the horse for that price, 
and did pay to the defendant the said 
561. 16s., and thus alleged, as a breach, 
that the horse was unsound. At the trial 
befere Mr. Justice Patteson, it appeared 
that the agreement really was for56/. 16s. 
of which 55/. was to be paid in cash, and 
the remainder 1/. 16s.,by a pair of beeches 
of that value. — Platt thereupon applied 
to the learned Judge for a non-suit, on 





the ground that the proof varied from the 
contract as laid. The learned Judge, 
however, refused to nonsuit the plaintiff, 
but gave leave to the defendant to move 
to enter anonsuit, and the Jury founda 
verdict for the plaintiff for the amount 
claimed. 

Platt having obtained a rule nisi. 

Thesiger and Chambers now shewed 
cause. There is no variance in this case, 
The defendant said I will take for my 
horse 55/. and a pair of breeches of the 
value of 11. 16s. The plaintiff said “J 
will give you 55/. and a pair of trow- 
sers of the value of i/. 16s. and that 
supports the averment in the declaration 
that the parties agreed the one to sell 
and the other to purchase the horse, “ at 
and for a certain price or sum.” In 
Hands v. Burton (9 East, 349), where 
the defendant had agreed to dispose of a 
horse for 30 guineas, but agreed at the 
same time, that ifthe plaintiff would take 
the horse at the value, he, the defendant, 
would purchase of the plaintiff’s brother 
another horse for 14 guineas, and that 
the difference only should be paid to the 
defendant, Lord Ellenborough said, in 
answer to a similar objection on the 
ground of variance “the parties agreed 
to consider the brothers horse as 14 guineas 
in their mode of reckoning the payment 
for the defendant’s horse; but still the 
consideration for the latter was 30 guineas, 
and the defendat received 30 guineas in 
money and value. 

Rodwell, in support of the rule. The 


declaration was not sufficiently accurate 


in describing the original contract. The 
word “value” did not appear in the de- 
claration. It does not sufficiently corres- 
pond with the original contract between 
the parties then it is a fatal variance, 
and the plaintiff must be nonsuited. 

Parke, B.—This rule must be dis- 
charged. The question is whether this 
was not an agreement “ for a certain price 
orsum.” Now, although it might have 
been more proper to say that the bargain 
was for 55/. and a pair of breeches, still I 
think it is clearly a sale for 56/. 16s. 
The case which has been cited of Hands 
v. Burton is precisely in point. 

Rule discharged. 
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NEW WORK. 


A TREATISE ON THE Law or Usury, 
to which are added, the Statutes of the several 
States relating to interest now in force: toge- 
ther with a digest of all the decisions and an 
index to the reported adjudications from the 
Statues of Henry VIII. to the present time. 
By J. W. Blydenburgh, Counsellor-at-law. 
New York: John Voorhies, corner of Cedar and 
Nassau streets. 1844. 


Tuts is a work much needed in Ame- 
rica. We have heretofore had to look for 
our theoretical knowledge on this branch 
of the law to the English writers, and for 
practical information to the scattered de- 
cisions as found in the reports of the va- 
rious States. Mr. Blydenburgh has un- 
dertaken to perform the task of presenting 
to the profession a work embracing at 
once the English theory and the English 
and American adjudications up to the pre- 
sent time. 

We have carefully perused Mr. Bly- 
denburgh’s work and feel no hesitation in 
saying that he has laid before the profes- 
sional reader a work which at once dis- 
plays practical industry, judicious se- 
lection, sound judgment, and _ critical 
accuracy. It will be found not less use- 
ful to the Lawyer than to.Merchants and 
monied men, and we therefore cheerfully 
recommend it as a desideratum to the 
professional as well as the mercantile 
library. Some very useful forms in plead- 
ing are added as well as the form of an 
Indictment for usury and judgment record 
thereon. 


—— 


EQUITABLE JURISDICTION OF 
COURTS OF COMMON LAW. 


Lorp Coxe has stated that three things 
are to be judged of in a court of equity 
—covin (or fraud), accident, and breach 
of confidence.—(4 Inst. 84). But to 
pass over for the present the other mat- 
ters, fraud is, in many cases, cognizable 
in acourt:- of law. Thus, for example, 
rending a deed falsely to an illiterate per- 
son, whether it be so read by the grantee 
or by a stranger, avoids it as to the other 
party atlaw. Thorowgood’s case, 2 Co. 
90. Anda release obtained by fraud will, 
in a strong case, be set aside. Thus, in 





Legh v. Legh, (1B. and P. 447), Buller, 
J., says, ** there are many cases in which 
the court has set aside a release given to 
prejudice the real plaintiff, and in all 
cases where the release is fraudulent, the 
court is bound to interfere. All the 
cases depend on. circumstances. If the 
release be fraudulent, the court will at- 
tend to the appication.”? In Barker v. 
Richardson, (1 Y. and J. 362), Hullock, 
B., says “The courts have examined the 
jurisdiction sought to be enforced in this 
case on several occasions since the case of 
Paynev. Rogers,(7 Doug. 407), in which 
the court set aside a release given by a 
tenant in whose name a landlord had in- 
stituted proceedings for an encroachment 
on hiscommon.” As to setting aside the 
release itself, however, the power of a 
court of law has been recently doubted. 
In Phillips vy. Clagett, (11 M. and W. 
93), Parke, B., says “* The courts have, 
in numerous cases, which have been 
cited, properly exercised that jurisdiction 
by setting aside the plea of a release ; it 
seems in some of the cases that they have 
done more than this, for they have set 
aside the release itself. I apprehend that 
to have been ver incuriam, for I cannot 
understand what authority the court has 
to do that ; allthey can do is not to allow 
the release to be pleaded.” But, be this 
as it may, a court of law will so deal with 
arelease or other instrument, obtained 
by fraud, as to prevent a party implicated 


‘in the fraud, obtaining benefit under it. 


Thus Bayley, B., says, (Herbert v. Pig- 
gott, 2 Cro. and M. 384) arelease may be 
most unjust, and if the court sees that it 
so, they will interfere.” And in Aston 
v. Booth, (4 Moore, 192) Dallas, C. J., 
said, “It is quite clear that one plaintiff 
may release a cause of action brought by 
two, and therefore the courts have laid it 
down as a leading principle that a release 
may be set aside if there be fraud between 
the parties, but that the party applying 
must make out a very strong case of 
fraud.” 

‘And acourt of law will, in fact, give 
the same relief to the parties as a court of 
equity would. ‘It has been the practice 
of courts of law,” says Lord Abinger, 
C. B., (especially in modern times,) when 
they see that justice requires the inter- 
ference of a court of equity, and that a 
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court of equity would interfere in any 
such case to save parties the expense of 
proceeding in a court of equity, by giving 
them the aid of the equitable jurisdiction 
of a court of common law, to enable them 
to effect the same purpose. From that 
principle has arisen the interference of 
courts of common law in many of the 
cases which have been cited, where 
they have prevented a plea of release 
or any other matter of the same sort 
from being pleaded, and where they have 
seen clearly and distinctly that a court of 
equity would declare the release to be 
void, they set the release aside in order to 
save the parties the necessity of having 
recourse to atedious and certainly some- 
times an expensive litigation. But here 
are cases where, without doubt, they 
would not have allowed the release to be 
setup. In the cases cited whether the 
release has been given by one party in 
fraud of another, and in collusion, or 
otherwise, by a mere nominal plaintiff 
having no interest whatever in the sub- 
ject matter of the action, or under other 
circumstances of the same character which 
perhaps may be found in other cases ; the 
ruling principle which has governed the 
courts has been, that if it has appeared 
manifest that a court of equity could do 
nothing else but set the release aside.” 
Under all the circumstances of the case 
before them, the court, however, declined 
to set the particular release aside, and 
Alderson, B., said, “‘ The Court only in- 
terferes in a plain case, when theact done 
in releasing the debt is clearly in fraud of 
the plaintiff, or contrary to some agree- 
ment between him and the releasor.— 
Phillips v. Claggett, 11 Mee. and W. 84. 


LEGAL LYRICS. 


Tue following lines were sent by a 
learned counsel, in reply to a notice of 
retainer from another, reminding him of a 
verbal invitation which he had previously 
given to spend a few days with him at 
his country seat called “* Petsworth.” 


Now know all men, I don’t deny, 
In the confab we had between us, 
Of your demand upon me I 
Receiv’d due notice, ore tenus. 











But I resolv d, two hours ago, 

’Ere of your note I was a reader, 
To pen 4 line to let you know, 

I meant to file an interpleader. 


The goods in question, (if I may 
So call my body and its raiment,) 

Have been upon the self same day, 
Demanded by another claimant. 


Now, as it’s known to ev’ry dunce, 
I’ve not two bodies or two faces, 
I cannot, like a bird, at once 
Be present in two different places. 


If foll’wing therefore that I must 
To one demandant make denial, 
I’}l first my outward man adjust, 
And then proceed to take the trial. 


Now we’ll suppose that we have heard 
The evidence and counsels’ speeches ; 

While this one strokes his chin and beard, 
And that one hitches up his breeches. 


The Judges first talk o’er the cause, 
While each to each his head he bounces, 
And then the chief, with hems and haws, 
The following judgment thus pronounces. 


*‘ New-claim, to prove not his the loss, 
A late retainer now produces ;— 

But Hold-tight shews the goods of Ross 
Have been assigned to prior uses. 


*¢ Now new-claim, as itseems to me 
Against Hold-tight to shew his judge meant; 
I fear too very much that he ; 
Intended thus to get a judgment. 


** For though the debtor Ross, he saw 
To please both sides would be a gainer, 

He knew said Ross was bound by law, 
And must ohey his first retainer. 


** Yet we, as Ross was wrong, decide 

That he shall dwubly pay the debts-worth ; 
And when he’s with the first complied, 

We grant ‘ a further day ’ for ‘*Petsworth,” 





TO OUR READERS. 


This number completes our second volume, the 
title page, index and digest of cases which we 
intended to accompany it not being quite complete 
will be delivered with a future number. 


The communications of several correspend- 
ents must for the present remain unnoticed. 


§G- Eachnumber of our work will in future 
contain 24 pages. 
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DIGEST 


OF THE 


CASES REPORTED. 


[For Index to the principal matters, see ante, p. vii.] 





ASSAULT AND BATTERY ON THE HIGH 
SEAS. 


What is necessary to set forth by libellant in a li- 
bel for a marine tort. What proofs must be con- 
fined to. Pettingill v. Dinsmore, 119 

What master in justification or mitigation of dam- 
ages may shew with reference to the conduct of 
the seamen—and how he must set forth same. 7b. 


ASSAULT WITH A DANGEROUS WEAPON. 


What constitutes an assault with a dangerous 
weapon under the act of 3rd March, 1825, § 22. 
Where a distressed seaman is sent home on board 
of an American vessel by the consul, he is bound 
to do duty as a seaman when called upon by the 
mate, although his passage has been paid by the 
consul. U. S. v. Salisbury, 53 
The mate may order seamen to do duty. ab. 
If seaman is unable to do duty he must show his 
inability so to do. ] 


ASSIGNMENT. 
[See fraudulent assignment.] 


ASSUMPSIT. 


The jury cannot in assumpsit, disregard the evi- 
dence of the amount of a demand, and give only 
a small portion of it. Morrisv. Ten Eyck, 9. 


AWARD. 


Parties may conduct their proceedings before an 
arbitrator in person, and the witnesses may by 
consent be examined without being sworn. 
Bergh v. Pferffer, 387 

Where an order vacating an award is reversed, the 
proceedings are either to be remitted to the court 
from which they were removed to proceed there- 
on, or the court of review may proceed after due 
notice to the party complaining of the award 
to modify or confirm it in the same manner as 
if application for such purpose had been origi- 
my made to such court. (2 R. S. 244, § 26,) 

ib. 


Where plaintiffs in error desire an order of court, 
confirming the award, but the statute requires a 
notice to the defendants in error, the proper 
Course is to require them to shew cause at a 
special term why the award should not be con- 

firmed, and if no sufficient cause be then shewn, 





the plaintiffs in error will be entitled to perfect 
a judgment of reversal, and a judgment in their 
favor upon the award, § 9, 14, 15. i 


BAIL. 


Persons tendered as bail cannot be rejected on ac- 
count of their political opinions. The Queen v. 
Badger et al, 220 


BANKING LAW. 


Powers of the directors under the general banking 
law to make contracts—Specific performance. 
Pettibone v. Van Rensselaer, 210 

Act abolishing office of bank commissioner, effect 
of, on suits (in equity) previously commenced. 
In re Receiver of the City Bank of Buffalo, 

403 


Mather et al v. Receiver of Farmers Bank of 
Orleans, 213 


BANKRUPTCY. 


Act or Banxruptcy.—Nature of conveyance 
necessary to constitute an act of bankruptcy. 


Jones v. Sleeper, 131 
ConvEYANCE IN CONTEMPLATION OF BANK- 
RUPTCY—what. wb. 


Trawnsrer, delivery, or attachment of personal 
property, what. ab. 
UNconsTITUTIONALITY OF Bankrupt Law in 
certain cases. In re Klein, 185 
Crepitrors’ Bruu.—Where a creditors’ bill is 
filed prior to petitioning, and the bankrupt dis- 
misses same with costs the complainant cannot 
set off his judgment against such costs. Mickles 
vy. Brayton, 198 
Lien.—No lien is acquired by creditor by filing a 
bill prior to the bankrupt’s petitioning. fsst- 
gnee of Lowell v. Gordon, : 325 
What course assignee may take with reference te 
such suit. ¥ ab. 
Assignee not bound to take possession of all bank- 
rupt’s effects; if he elect not to take, the bank- 
rupt has title against all persons save assignce— 
election must be made by assignee within a rea- 
sonable time. . ib. 
Crertiricate.—Is no release of imprisonment for 
fine imposed by the court of chancery for breach 
of injunction. The People ex relat. Backus v. 
Spalding, 232 
ConcEALMENT OF Property.—What amounts to 
aconcealment. In re Pearce, 267 
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VotunTary TRANSFER.—What amounts to such 
a transfer as will defeat application for a 
&c. 

Repeax or BAnKRurT Law.—A petition filed o on 
the day the bankrupt law was repealed cannot 
be sustained. In re Howes, 271 

PREFERENCE.—To constitute a payment a prefer- 
ence it must be made voluntarily and in con- 
templation of bankruptcy, both must concur. 
In re Rowell, 285 

Desr.—A judgment recovered whereby certain 
payments for the maintenance of a bastard child 
are ordered to be made is not a debt within the 
meaning of the bankrupt act; neither is a judg- 
ment recovered in an action "for seduction. Jn 
re Cotton, 370 


BILLS OF EXCHANGE. 


Notice of the dishonor of a bill is sufficient where 
the bill is described as ‘the undermentioned 
debt,” and the amount is stated at the foot of the 
letter which included the amount of the bill, and 
notarial charges. Stockman v. Parr, 375 

Evidence of the indorsement of a bill is a question 
for a jury. Blewit v. Middleton, 332 

Where the declaration alleged a bill to be “ pay- 
able to me or my order,” and the bill when pro- 
duced contained the words, ‘* pay to my order,” 
held no variance. ab. 





COMPOUNDING EMBEZZLEMENT. 


A bond given to forego a prosecution for embezzle- 
ment is void. Cort and another v. Phillips & 
Sparks, 302 


CONSIGNOR AND CONSIGNEE. 


Delivery of goods where the place of business of 
consignee cannot be found. House & ne 
v. The Schooner Lexington, 

An undertaking to deliver goods to an indiv idual 
is not satisfied by landing them at a wharf or 
warehouse unless notice thereof be given to the 
owner. ab. 

What will amount to a sufficient delivery of goods 
to consignees to render them liable to the pay- 
ment of freight. Funck v. Merian and Ber- 
nard, 126 


COSTS. 


Where a master of a vessel settled a suit for 
seaman’s wages unbeknown to proctor having 
received notice that seaman’s wages had been 
assigned to proctor; held, that proctor might pro- 
ceed with suit for his costs. Eldridge v. Brig 
Ashley, 68 


CONTRACT. 


Contract to purchase thirteen tons of oil, a deposit 
was paid and five tons were delivered, when the 
plaintiff said they were of inferior quality and 
re juired defendant to return them, or the de- 

osit. Defendant sold the cther eight tons, but 

it did not appear whether he had rendered him- 
self incapable of completing the contract before 
or after the plaintiff refused to receive any more 
of the oil. Held, that the jury were to say whe- 
ther there was fraud on the part of the defend- 
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ant in the inception of the contract, and if not, 
whether there was evidence that the defendant 
agreed to rescind the contract. Pitt v. Cassa. 
net, 10. 
A court of equity can decree specific performance 
of a building contract. Storer v. The Great 
Western Railway Co., 13 
Where a contract is dissolved by act of government, 

and ‘an action is brought for breach of contract, 

if the defendant intends to rely upon the orders 

issued by the government, he must set out the 

same in his plea. Evans v. Hutton, 28. 
Parol evidence is inadmissable to contradict or 
vary the terms of a written contract. Lane y, 
Sharp, 309, 


CONVEYANCE. 


Where a contract was entered into to convey a lot 
of land, and by mistake a different lot was insert- 
ed, the court made a decree against the vendor to 
correct the mistake, or to pay such damages as 
might be sustained in consequence of a defect in 
the title. Knowles v. McCamly, et al, 272, 

Where a married woman signs a contract for sale, 
which is not acknowledged, she is not bound 
thereby. * ib. 


CORPORATION. 


The board of aldermen of the city of N. Y., con- 
tinues in existence until an actual change of offi- 
cers, and are bound to act until the new board 
are sworn in. Elmendorf v. Ewen, 85 

The calling the ayes and noes in taking the vote 
and the publication thereof, is directed to be done 
by the charter, and the ordinances do not become 
void by oynitting so todo: the vote may be taken 
pro forma where all are unanimous. ib. 

The mayor can give his sanction to an act passed 
by a preceding common council. 

No preference can be obtained by a creditor of an 
insolvent corporation. Morgan v. The WN. Y. 
and Albany Rail Road Co. et al, 246 

Proceedings against a corporation may be by 4 
tition or bill. 

An exparte injunction should not be oan 
against a corporation upon the certificate of a 
vice chancellor or injunction master out of court, 
but upon the appointment of receiver. a. 

What order of court should contain. ab. 

Where pending a suit by a foreign corporation the 
charter expired, held, the suit did not thereby 
abate. Farmers Bank of Canton vy. Ely, 274 


COVENANT. 


A. granted to B. a lease containing a covenant for 
quiet enjoyment, and B. assigned toC. At the 
time A. granted the lease the party wall. was 
built on the adjoining lot, and A.’s father had 
entered into an agreement, by which the right 
merely to insert beams in the walls of the ad- 
joining lot had been reserved; the premises on 
the adjoining lot having been ‘destroyed by fire, 
it became necessary to pull down the party wall 
and erect a fresh one, in doing which the builder 
had to enter on C.’s ‘premises and shore up the 
beams of the house, in consequence of which C. 
was kept out of the use of his store for some 
time. Held, that A. was liable for such damage 
as C. had sustained. Armstrong v. —s 
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DEMURRER. 


A declaration contained the usual counts, and the 
defendants pleaded non assumpsit with notice 
of set off, and pending a reference the defendant 
further pleaded puis darien continuance as to 
part of the claim. Held, that plea was bad. 
Lambert v. Hyatt & Winans, 238 

On a demurrer to a plea of an insolvent’s discharge 
under the two-third act, it is not necessary that 
the plea should set forth that the insolvent and 
his creditors signed the petition. Schultz v. 
Woodruffe, 295 

In pleading an insolvent’s discharge, it is only ne- 
cessary to set forth such proceedings as give the 
officer jurisdiction. ib. 

The officer granting the discharge has jurisdiction 
of the subject matter where the insolvent re- 
sides. ab. 

Declaration on a bond of indemnity containing two 
counts, one of which set forth that the defendant 
was indebted, &c., in the amount of the obliga- 
tion without setting forth the recitals. Held, 
on demurrer to the whole declaration, that one 
of the counts being good, the plaintiff could re- 
cover. Jenkins v. Stevens, 297 

Where the condition of a bond of indemnity to the 
officer was for ‘‘ all such goods as he may levy 
upon,” and a judgment was recovered against 
him and the declaration was for damages; “ he 
had” sustained, and the levy had been made Je- 
fore the bond had been given. Held, that an 
objection on that ground was not tenable. ab. 

Where a defendant is proceeded against under the 
absent debtor law, it is not necessary to aver in 
the declaration or prove on the trial that the de- 
fendant resided in the state, but the defendant 
may on the trial, offer evidence to destroy the 
foundation of the bond given on the attachment. 
Doremday v. Kanouse and Wigan, 330 

A declaration is not bad forg@mplicity that describes 
the public administrator in his representative 
character, as well as administrator de bonis non. 
Ketchum pub. adm’r and adm’r de bonis non v. 
Morrill, 58 


Where the conclusion of the declaration did not 
aver the death of the intestate, but recited that 
the surrogate granted to the plaintiff letters de 
bonis non of the goods, &c., of A. who died in- 
testate. Held, that the omission was fatal. 7b. 


Where the plaintiff in the beginning of his decla- 
ration sets forth his special character he may in 
all subsequent parts refer to himself as ‘ the said 
plaintiff,’ but at the trial he must adduce evi- 
dence to substantiate his right of action in his 
special character. ib. 

The count for money lent in a suit by the plaintiff 
in his official character cannot be sustained. 10. 

The allegation that administration had been granted 
to the plaintiff in due form of law does not put 
in issue matters of law. ab. 

Where letters of administration had been granted 
to the plaintiff’s predecessor of the intestate’s 
goods, &c., the profert should have set forth such 
fact, and that such letters had been revoked. 4b. 

Frivolous plea. Lewis et al v. Aubernan et 
al, 16 

Partnership—indemnity—want of equity—multi- 
fariousness, Morraill vy. Prichard, 14 





DEVISE. 


Where a testator devises real estate to his wife 
with liberty to sell and invest the proceeds in 
the funds, and appoints her and two others 
executrix and executors of his will, and the 
wife does not exercise the power, it may be ex- 
ercised on her death by the surviving executors. 
Forbes v. Peacock, 261 


DISTRESS FOR RENT. 


The death of the tenant does not affect the land- 
lord’s right to distrain for rent in arrear. Mor- 


rill, public adm’r v. Jenkins, 214 

Sale under distress warrant cannot be postponed 

over five days. ab. 

Bank notes and coin are not distrainable. ab. 

Waiver of right to damages for withholding pos- 

session. ab. 
DIVORCE. 


Appeal bond—stay of proceedings on appe 
Burr vy. Burr, 1 
Divorce a vinculo matrimonii—wife’s chose in ac- 
tion not reduced into possession—perpetual in- 
junction against husband—duties of the master— 
commission to examine witnesses. Renwick v. 
Renwick, 381 


DONATIO MORTIS CAUSA. 


al. 
51 


The donee of a gift, mortis causa is not a compe- 
tent witness on behalf of herself or others in- 
terested in the gift to sustain it in a suit by exe- 
cutors against the recipients of the fund, nor 
does the execution by her of a release to infant 
legatees who would be entitled to the fund under 
the will render her competent. Thorp and 
others, ea’rs of Amos and another v. Amos and 
others, 176 

Liability of Feme Covert for a tort. Subroga- 
tion. ib. 

(See testamentary paper.) 


‘ DOWER. 


A widow having a right of dower is not a tenant in 
common with the owner or owners of the land. 
And she cannot be made the sole complainant or 
defendant in a suit for partition. Wood v. 
Clute, 407 


ELECTION. 


Division of Adams county—right of voting—elec- 
tion of officers. Conyers v. Chapman, 347 


EVIDENCE. 


A. hired a part of a house and entered into a writ- 
ten agreement that all the property on the pre- 
mises should remain as security. A.’s brother 
came to live with him and they removed all the 
furniture. The landlord followed the furniture 
and distrained on it, which was replevied by A.’s 
brother. It was proved that part of the property 
was sold to A.’s brother after the hiring. Evi- 
dence of the agreement in question and the 
landlord’s warrant were offered but ruled out. 
Garrison vy. Smith and an’r, 218 
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A certificate and transcript from one of the books of 
the justices of the marine court, by which it ap- 
peared that a suit for rent was commenced, and 
that the defendant pleaded the general issue notice 
of special matter and eviction, and that the same 
was tried and a judgment rendered, without 
showing upon what grounds such judgment was 
rendered is no evidence of the defendant having 
been evicted. Smith v. Pettit, 257 

Where a judgment is rendered in the marine court 
it is sufficient if the justice make a proper entry 
thereof in his book without a corresponding en- 
try being made on the record by the clerk. id. 

Circumstances under which the declaration of a 
wounded party, who subsequently dies may be 
received in evidence. Reg. v. Thomas, 316 

To a suit in a justices court quare clausum fregit, 
the defendants pleaded title, and the cause was 
taken to the common pleas. On the trial the 
plaintiff to prevent the defendant's setting up title, 
gave evidence of a former recovery by the plain- 
tiff against the defendant, by which it appeared 
that title to the land could not come in question. 
The court of common pleas left it to the jury to 
say whether the title did come in question on the 
former trial. Held, that the direction of the 
court below was wrong. Woodbeckv. Kellen, 386 

Where a defendant has not pleaded or given notice 

of title in a justices court, he cannot set it up on 

the trial on appeal in the common pleas. 7 


EXECUTOR (COSTS.) 


An executor acting in good faith, commenced pro- 
ceedings to recover a debt due to his testator, the 
creditor turned out to be a non resident. Held, 
that the executor was not liable for costs. Slo- 
cum ex’r and another v. Staples, 259 


EXPECTANT INTEREST. 


A voluntary assignment of an expectant interest in 
personality is inoperative void. Meek v. 
Kittlewell, 427 


FRAUDULENT ASSIGNMENT. 


A general assignment by an insolvent debtor in 
trust for the security of all persons who were or 
who should become indorsers or sureties for the 
debtor, is fraudulent and void as to creditors. 
Lansing rec’r v. Woodworth and Gould, 250 

A judgment to secure existing and future endorse- 
ments for accommodation is valid. ab. 

New liabilities incurred for the debtor under such 
judgment, would be postponed to intervening 
liens. ; ab. 

Voluntary assignment with intent ‘to hinder delay 
ar defraud creditors.” Van West v. Yoe, 70 


HUSBAND AND WIFE. 


An executory contract made by the husband of the 
wife’s real estate is not binding on her. Lent v. 
Wall and others, 208 

Rescinding contract. ab. 

Separate estate—assignment of wife’s chose in ac- 
tion. Elwyn v. Williams. 


ILLEGAL DISTRESS FOR RENT. 


A. was tenant of certain premises. Before any 
rent was due she removed her goods to the pos- 


DIGEST OF CASES. 











session of B. C., the owner of the premises 
seized them, although forbid so to do by A., and 
sold them. At the time the distress warrant wag 
issued, C., stipulated to indemnify and save the 
officer from loss in all respects. Held, that C, 
and the officer were liable in trover, for the dam- 
age sustained by A. Delatushv. Renwick, 137 


INNKEEPER. 


An innkeeper is only responsible for the loss of 
goods of a traveller placed under his care, where 
the loss of the property can be attributed to the 
negligence or want of proper attention on the 
part of the innkeeper. Dawson v. Cham- 
pney, 413 


JUDGMENT. 


The court of chancery will not on the application 
of the defendant in a judgment conf by him 
to defraud his creditors, inquire into the consid- 
eration of the judgment, much less impair it 
or set it aside. Conover v. Brush and Lang- 
don, 289 

Credibility of witness. ib, 

A debt discharged by the insolvent Iaw furnishes 
a good consideration for a subsequent promise or 
obligation. ib 


ib. | After a judgment creditor had become the purch- 


aser of real estate on his own execution; and, 
before the time for redemption by the debtor had 
expired, the creditor agreed S| parol with the 
debtor, that if the latter would not redeem, he 
should have the surplus on the sale of the prop- 
erty beyond the amount bid, and the interest and 
charges. Held, that this created no trust in the 
property, but that it was a valid pgreement, and 
not within the statute of frauds. ib. 


JURI@DICTION. 


Where an objection on the ground of jurisdiction 
is not taken, either by demurrer or plea, before 
the defendant enters on his defence at large, a 
court of equity having general jurisdiction, will 
exercise it; but the same objection may be taken 
in an answer, if the defendant ask the same ben- 
efit of defence as if he had demurred. Ketchum 
and others v. Hawkes and others, 384 

A payee of a note who indorses it, is in the absence 
of any fraud on his part, a competent witness 
to recover same. 1b, 


JURYMAN. 


The affidavit or statement of a juryman, will not 
under any circumstances, be received for the 
purpose of showing misconduct of the jury in re- 
turning their verdict. Burgessv. Langley, 318 


LARCENY. 


Grand larceny on the high seas—jurisdiction. The 
U. S. v. Jackson, 3 
Jurisdiction—witness—-evidence--indictment--pre- 
sumption of evidence. The U. S. v. Davis and 
Hanlon, 35 
oo ship’s provisions and disposing of them 
to the steerage passengers, is an indictable of- 
fence, under the act of Congress of 30th April, 
1790, § 16. id, 
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The steward having the charge of the provisions, 
it is a question for the jury whether the taking 
by him was felonious. ab. 

The jury in such a case assess the value of the 
property taken. ib. 


LEASE. 


Saving and exception in lease of all creeks, kills, 
runs, &¢c., operation of. Carhart v. French, 367 


LESSOR AND LESSEE. 


Where a lessor leased premises after he had mort- 
gaged them, and the tenant abandoned them after 
they were sold by the mortgagor, and refused to 
attorn ; a surety for the payment of the rent, ‘was 
held to be discharged from his liability. Simms 
vy. Saltus, 180 


LIEN. 
Wharfinger—jus tertii—money had and received. 
Bettely v. Reed, 358 
Vendors lien on sale of personal property, after de- 
livery topurchaser. Calkinsv. Wheaton, 425 
LIS PENDENS. 


Notice of lis pendens. Curtis and others v. 


Hitchcock, 363 
MALICIOUS PROSECUTION. 
Want of probable cause. Roberts v. Roberts, 374 


MANDAMUS. 


Where a return ta mandamus set forth evidence 

of facts instead of the facts themselves. Held, 
People ex re- 
170 
ab. 


that the return was insufficient. 
lat Price v. American Inst. of N. Y., 
Such a return cannot be amended. 


MARRIAGE SETTLEMENT. 


Upon the marriage of B., a settlement was made 
of two sums of money, which his intended wife 
was entitled to on the death of her father, and it 
was agreed that all future property which should 
come to her during coverture by virtue of any 
will, &c., should be settled upon the same trusts. 
B. became a bankrupt, and then A.’s father died, 
the assignee in bankruptcy claimed the fund 
coming to A. Held, that it was included within 
the terms of the settlement. Blythe v. Gran- 
ville, 60 


MASTERS SALE. 


Power of a court of equity to give possession to a 
purchaser at a masters sale. Boynton v. Jack- 
way, et al, 248 


MISNOMER. 


Where a judgment was obtained against Samuel, 
M. P., and the sheriff levied upon the goods of 
Solomon, M. P., and there was no evidence to 
shew that Solomon, M. P., knew the execution 
was against Samuel, M. P. Held, that Solomon 
was not estopped from proceeding against the 
sheriff. Pike v. Acker, 408 
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A motion to set aside a judgment is not an appear- 
ance. It is too late to appear after judgment 
rfected. ib. 
issions made after an act done do not relate 
back so as to make an estoppel. wb. 


A 


MORTGAGE. 


The assignee of a mortgage is not bound by the 
claims of the mortgagor, which existed anterior 
to giving the mortgage. The Hudson Fire Ins. 
Co. v. Winthrop, et al, 37 

A mortgage may be made, authorizizg a power of 

sale upon default to pay interest. ib. 

Where a mortgage was given on personal property, 
payable by weekly instalments, and default was 
made in payment of one instalment. Held, that 
the mortgage was absolute. Robinson v. Wil- 
cox et al, 160 

Mill stones, bolts and other machiney and appara- 
tus in a flouring mill necessary for manufacturing 
flour, although not fixed into the wall of the 
building, descend to the heir. House v. House, 

206 

Where a mortgage is given for the purchase mone 
of the land mortgaged, the wife % dowable por 
ject to the mo i ib. 

Where the wife joins in a mortgage, she is only 
dowable of the equity of redemption. ab. 

A party who has no interest in mortgaged premises, 
although he is personally liable for the descieney 
on the sale, has no right to ask for a resale, if he 
and the representatives of his suit are discharged 
from liability for the deficiency to the axtent of 
the full value of the premises, over and above 
the amount bid at the former sale. Bodoine v. 
Edwards et al, 231 

A vice chancellor has no jurisdiction in a case 
pending before the chancellor. 3 

A stipulation may be entered into to release su- 
reties under certain restrictions. wb. 


NE EXEAT. 


Under what circumstances a ne exeat will be grant- 
ed, although not prayed for in bill. Sharp v. 
Taylor, 31 


NEGLIGENCE. 


Where a British barque was lying at anchor with- 
out a light suspended or watch on & 
was damaged by a steamboat while she was 
rounding to come into her berth. Held, that a 
suit was not sustainable for compensation. Thain 
v. Steamboat Worth America, 67 


NEW TRIAL. 


Where in an action of assumpsit, the defence is 
usury and there is a.verdict for the defendant, 
and the question of usury is still open on the 
facts the court will grant a new trial upon affi- 
davits of newly discovered evidence, on payment 
of costs. Wheelwright v. Benedict, — 27 

It is only in cases imputing gross inattention, pre- 
judice or misconduct on the part of a jury, that 
the court will t a newtrial. The U. 8S. v. 
Five Cases of Cloth and three ditto of Cassi- 
mere, 84 
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NON RESIDENT. 


What will constitute a party a non resident in New 
York. In re Hale, 139 


NOTICE. 


A person filling an office under the corporation of 
ew York, is not to be considered dismissed 
therefrom until he has actual notice of dismissal. 
Jarvis v. Mayor of New York, 396 
Statement of proceedings of the board, published 
in a newspaper, is not notice unless brought 
home to the party. 7 


PAROL EVIDENCE. 


Parol evidence is inadmissible in the absence of 
fraud or mistake, surprise or accident, to shew 
that a bond and mortgage conditioned for the 
payment of money, absolutely were not to be 
paid unless, &c. Russel v. Kinney, 233 


PARTNERSHIP. 


Where two persons order work to be done, who-are 
not in partnership, it is a question for the jury 
whether the parties had not conducted them- 
selves so as to render themselves jointly liable. 
Bullam v. Shoobridge, 300 

A court of equity will not entertain a bill to reopen 
partnership accounts after long acquiescence. 
Scott v. Milne, 128 


PATENT. 


A patent is valid where the subject thereof is new, 
although it is involved in parts of a machine 
which was used before. Blake and others 
v. Sperry, 251 


PAYMENTS. 


D. B. having a large sum due to her for arrears of 
an annuity from the executors of A. B., died, 
leaving an instrument executed by her in the 
form of a will, by which she, bequeathed the 
whole sum to three of her daughters, excluding 
all her other children; and pending an appeal 
from a decree of the surrogate establishing the 
will, the acting executor of A. B., whose wife 
was one of the three preferred daughters of D. 
B., assumed to pay over the arrears of D. B.’s 
annuity in pursuance of her alleged will, retain- 
ing one third for his wife’s share, and paying one 
third to each of the other daughters, the two lat- 
ter being the sole executrixes of D. B.’s will. 
The decree of the surrogate was reversed, and 
the will of D. B. declared invalid, and adminis- 
tration of her estate was granted to the com- 
plainant. Held, ist, That the payments made 
to the two daughters of D. B., who were exe- 
cutrixes, were made to them as legatees, and 
not as executrixes. 2nd, That if otherwise the 
payments were not made in good faith by the 
acting executor of A. B., so as to discharge him 
from paying the amount to the complainant. 
The defendants were charged with interest on 
‘alrears. 122 


SEMBLE, That there are no executors de son tort, 
since the revised statutes. 


Lawrence adm’r, 
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and of Brinckerhoff, deceased v. Brinckerhoof 
and Schermerhorn, ex’rs of Brinkerhoff, de- 
ceased, ab. 


PAYMENT OF RENT. 


Where the attorney of the lessee of real estate per. 
formed labor for the lessor, which was accepted 
by him as a payment towards the rent, and the 
lessee subsequently assigned the lease to C., who 
offered to pay the lessor the arrears of rent, de- 
ducting the payment in labor, which the lessor 
refused to receive. Held, that the lessee could 
not at the hearing apply the work towards in- 
terest on the arrears of rent, and that the assi- 
gnee was entitled to have the same applied in 
reduction of the amount of the rent. Coit y. 
Horne and Trenchard, 102 

A court of equity has jurisdiction to award a per- 
petual injunction to restrain an illegal distress 
for rent. i 


POWERS. 


Pollock and 
153 


Construction of. Cumming v. 


others, 

PLEADING. 
Pleading severl issues—costs. Daniel v. Barry, 
162 
In an action for a penalty, the declaration alleged 
generally, that the defendant was indebted to 
the plaintiff in the prescribed penalty, whereby 
an action had accrued, “‘ according to the provis- 
ions of the statute,” &c. Held, that the decla- 
ration was good. Te People v. Morris, 338 
Where the plaintiff declares fom certain sum of 
money, and admits the peymeilt of part, and the 
defendant pleads nunguam indebitatus, it is to 
be taken as a plea to the whole sum. Price v. 
Rees, 333 
Pleading and giving notice of same matter of de- 

fence. Williams v. Wardrop, 
Where in assumpsit for rent it appeared by the 
record, that but one year’s rent was due, and the 
reach alleged two years rent remained due; 
and the defendant pleaded, that except as to the 
amount of one year’s rent no part of the sum 
claimed was due before the commencement, &c. 
Held, that this was a good plea. Bright v. 
Braid, 414 
Under what circumstances a defendant (in equity) 
will be permitted to plead double. Didier v. 
Davison, 420 
In an action on the warranty of a horse, the decla- 
ration alledged the horse to have been sold “ fora 
certain price or sum,” and it apppeared in evi- 
dence that the contract was, that the plaintiff 
should pay part in cash, and make a pair of 
breeches for the defendant, of the value of the 
remainder. Held, no variance. Saxby v. Wil- 
kins, 430 


PRACTICE (EQUITY.) 


Pleading—Bill by defendant after answer and cause 
at issue—parties, Pemberton v. Walford, 143 


PRIVILEGED COMMUNICATION. 


Letters written between a solicitor and his client, 
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held to be privileged so far as they contained pro- 
fessional advice; but not as to facts contained 
therein. Lord Walsingham v. Sir Thomas 
Goodriche, t 334 
An attorney’s clerk meeting a person who had been 
a witness in a cause in which the attorney had 
been engaged, told him that a party to that cause 
was to be indicted for perjury in an affidavit used 
in it: that the person addressed would be re- 
quired as a witness in the event of an indictment 
being preferred, but at that moment none had 
been preferred. Held, that the communication 
was not privileged. Bowen v. Cooper, 355 


PROMISSORY NOTE. 


Where a note has been artfully obtained by a debtor 
to raise money, and is not returned or the money 
raised, the defendant can call upon the plaintiff to 
show his title thereto. Such a defence is admis- 
sible under the plea of the general issue. Many 
v. Disbrow, Ss 

Where the declaration contains the ordinary money 
counts under the statute, the defendant cannot 
plead specially to the note, a copy of which is 
endorsed on the declaration. White v. Sher- 
man, 90 

Where a party has made a promissory note with 
others, as sureties for a third person, and an al- 
teration takes place by striking out the name of 
one of the sureties, it is not a good plea to an 
action, that the defendant did not make the note, 
but such defence must be pleaded specially. 
Mason v. Bradley, 278 


PRODUCTION OF DOCUMENTS. 


A defendant cannot protect himself from the pro- 
duction of doguments admitted by his answer to 
be in his pos ession, on the ground that an in- 
dictment is pending against him, and that they 
may be used in support of the criminal charge, 
provided the answer was put in before indict- 
‘ment found. Rice v. Gordon, 429 


RECEIVER. 


A court of equity will not make an order directing 
stockholders of a corporation to pay a receiver 
moneys due on the stock to satisfy the debts of 
the company. In re Receiver of the Canojoharie 
and Catskill Rail Road Co., 199 


REGISTRY LAW, N. Y. 


The expenses under the registry law are a county 
charge, and cannot be recovered from the mu- 
hicipal corporation. White v. The Mayor &c. 
of New York, 26 


REVIVOR. 


Proceedings to revive upon an appeal from a sur- 
rogate are in the same form as proceedings to 
revive a suit from a vice chancellor. Renwick 
et al v. Cooper's Adm’rs. Cooper, Adm’rs v. 


Renwick et al, 229 
Parties—within what time suit must be received— 
abatement. ib. 


REVOLT AND MUTINY. 
Jurisdiction. U. S.v. Lynch and Wilder, 51 





A pilot is an officer within the act of Congress of 
1835, § 2—his authority in the absence of mas- 
ter and mates. wb. 

Discretion of master. ib. 

Rights of counsel. wb. 

The mates of a vessel in the absence of the master, 
have the command of the ship. U. S. v. Roberts 


and others, 99 
Jurisdiction of circuit court. ab. 
Neglect of duty—soliciting seamen to commit a 

felony, U.S.v. Turner, 256 


SALE BY AUCTION. 


Practice at sales—auctioneer—implied conditions 
of purchases made at auctions—right of purch- 
asers at auction to inspect the goods when not 
purchased by sample—what is a delivery of the 
goods bought at auction. Pettit v. Mitchell, 92 


SALVAGE. 


Where property is left direlect on the high seas, 
those who first find and take possession of it ac- 
quire a right to the exclusive possession. The 


Amethyst, 312 
The owner's right where goods are abandoned from 
necessity is not lost. 1b. 


Admiralty and maritime consortship—jurisdiction— 
contract — notice —-distribution. Wall and 
Geiger v. Andrews, 157 


SEAMAN’S WAGES. 


Although a seaman may have been guilty of insub- 
ordinate conduct, yet having subsequently per- 
formed duty on board. Held, that his wages 
were not totally forfeited. Hill v. The Brig 
Triumph, 115 

But where one of the libellants abandoned the ves- 
sel without leave before the first prosecution of 
her voyage was relinquished by the master, and 
never afterwards returned to duty, and was guilty 
of embezzlement of part of the cargo; the libel 
on his behalf was dismissed against him. ab. 

If a seaman leave the hospital where he is placed 
without leave of the captain, and contrary to the 
advice of the physician, and employ a physician 
and expense for board, &c., are incurred, he can- 
not recover same. Richardson v. The Ship 
Juliette, 24 


SLANDER. 


A defendant cannot be held to bail for slander in 
the supreme court, New York. Alexander v. 
Longmow, 150 


STATUTE OF LIMITATIONS. 


Part payment of the balance of an account by one 
partner, made after the dissolution of the part- 
nership, and against the consent of the others, 
and in collusion with the creditor also, more 
than six years after the balance was ascertained, 
is sufficient to take the case out of the statute of 
limitations, as against the other partners. God- 
dard v. Ingram, : 717 

A judgment was recovered in Hilary term, 1519, 
and scire facias issued in Mchaelmas term, 1°17, 
and judgment, obtained thereon, the defend int 
afterwards died, and a scire facias was issiod 
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against his executors on the 31st January, 1837. 
Held, that the debt was barred. Farran v. 
Beresford and other E2’rs of Ottiwell, 108 


STOPPAGE IN TRANSITU. 


The defendants residing in New York, ordered 
goods from England; they were shipped and ar- 
rived in New York the 7th April, 1842, when 
the bills of lading were delivered to the defen- 
dants, who paid the freight—the goods were sub- 
sequently removed to the public store. On the 
29th April, the defendants stopped payment, and 
the agents of the plaintiff then demanded the 
= of them, which they refused to deliver up. 

eld, that the right to stop in transitu was gone. 
Mottram v. Heyer, 25 

Where goods were sent from London to be deliv- 
ered to T. W. or his assigns at Michley Mill 
Yorkshire, and they were intrusted to a fly-boat 
company at York, to be taken to Borobridge, and 
they were taken into the warehouse of the canal 
navigation, which had no connection with the 
fly-boat company, who were in the habit of re- 
ceiving parcels for T. W., the goods having been 
seized by the sheriff as being in transitu. Held, 
that the transit was at an end. Dodsonv. Went- 
worth, 46 


TESTAMENTARY PAPER. 


Where a paper writing was executed by D. B., di- 
recting certain bonds, &c., of G. B., of which D. 
B. was assignee, to be cancelled after her death, 
but the bonds were not delivered in her lifetime 
to G. B., or to a trustee for him, and such paper 
writing was unattested. Held, that such paper 
writing had no binding effect, either as a will or 
as a donatio mortis causa. Brinckerhoff v. 
Brinckerhoff, 424 


VENDOR AND PURCHASER. 


Notice of his pendens Curtis and others v. 
Hitchcock, 363 


USURY. 


Deed intended as security avoided as usurious. 
Brown v. Deney, 339 
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Advance made on notes placed in the hands of a 
party to get discounted under the circumstances, 
not usury. Gasner v. Labaw and Wiiliam- 


son, 136 
A loan of money made on condition that the bor- 
rower shall sell to the lender, real estate of a 
speculative and contingent value for cash, to the 
same amount as the loan, which real estate is 
worth at the time no more than the sum agreed 
to be paid for it; is not usurious, although the 
lender then expected that it would greatly in- 
crease in value. Fellows et al v. American 
Life Ins. and Trust Co., 422 


WASTE. 


A. sold and conveyed to B., an estate in fee subject 
to a mortgage to C., and took a mortgage for the 
eee money. B. afterwards sold to C. and 

. portions of the wood and timber growing on 
the farm, and C. and D. cut down and removed 
same. Held, that A. was not entitled to an ac- 
count of the waste committed, but must be 
left to his remedy at law. Selden v. Mann, 

328 

The grantee of a mortgagor is liable to be restrained 
from committing waste, but is not liable to ac- 
count to the mortgagee for waste already com- 
mitted. ib. 


WILL. 


A bequest may be specific as to part, and general as 
to another part. Voy v. Roworth, 315 
A specific bequest may be made by implication. 2b. 
A. by his will bequeathed all his property to his 
daughter for life, and after her death, directed 
that whatever she could transfer should go to her 
daughter. Held, that the lattér gift was void 
for uncertainty. Flint v. Hughes, 373 


WITNESS. 


In an action of replevin against an officer for leyv- 
ing on the goods of A. at the suit of B. B. can- 
“not be examined as a witness. McSoley v. 





105 


Johnson, 
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